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RISK MANAGEMENT COLUMN

Clarifying the role and function

of the LPIIF

The LPIIF

In our interactions with the legal
profession, the insurance indus-
try and the public, respective-
ly, we note that there is a lack
of understanding of the LPIIF’s
functions. The information in the
July 2025 and May 2022 editions
of the Bulletin addresses some of
the frequently asked questions.
Some of the differences between
the LPIIF and the Fidelity Fund
are summarised in the table be-
low:

3.

%

B ’

The Risk Alert Bulletin
is written by
Thomas Harban,
General Manager, LPIIF

LPIIF FIDELITY FUND

Is a licenced non-life insurance

company

Statutory entity and client protec-
tion fund. It is not an insurance
company (section 60)

Theft claims are excluded from cov-
er (clauses 16 (b), 16 (c), 16(u) and
18). The LPIIF only indemnifies in-
sured practitioners against profes-
sional legal liability to pay compen-
sation to a third party arising out
of the provision of legal services by
the insured where a claim is made
against such insured (clause 1)

Only covers claims arising from the
theft of money or property entrust-
ed to a practitioner (section 55)

Only insured practitioners can ap-
ply for indemnity (clause 39)

Only the person who has suffered
the loss arising from the theft can
claim

Only covers insured practitioners,
not third parties

Covers the owner of the stolen
funds, not the practitioner

Provides the primary/ base layer of
professional indemnity insurance

Is a fund of last resort

Claim notification procedure is set
out in the policy and on the website

Claim procedure is set out in sec-
tions 55, 78 and 79

Exclusions are listed in the policy

Exclusions are listed in section 56

Annual amount of cover and excess
are determined by the number of
partners/directors in the firm on
the date that the cause of action
arose

Does not cover practitioners and
the amount of liability is deter-
mined by the provisions of the Le-
gal Practice Act. There is currently
a cap of R5Smillion per claim (sec-
tion 55(1))
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The differences between the LPIIF and commercial insurance companies are highlighted
in paragraphs 8 to 18 of the judgment in Propell Specialised Finance (Pty) Ltd v Attorneys
Insurance Indemnity Fund NPC and Others [2017] 3 All SA 1005 (WCC). The LPIIF was still
known as the AIIF then. The differences between the LPIIF and commercial insurers include
the following:

LPIIF COMMERCIAL INSURERS

Carries out a specific legislative function Exist for commercial reasons

Non-profit Exist to make profit

Provides cover automatically to a defined group of :
Insureds must apply for cover

insureds

No broker or intermediary involved _Cover 1 placed through a broker/
intermediary

Cover is not subject to a risk assessment Underwriting process done

Insureds do not pay a premium Cover is subject to payment of a premium

Individual policy terms set for specific

One Master Policy issued annually insured,/ risk

Master Policy is automatically renewed annually Insureds must renew their policies annually

No run-off cover is required. The LPIIF will cover a claim
arising from circumstances where the practitioner had a
Fidelity Fund certificate at the time of the circumstances | Insureds must purchase run-off cover
that led to the claim, even if the claim is made after the
practitioner in question has since left practising

Annual limit of indemnity Cover per claim
i - . ) . Defen re incl in the limit of
Defence costs are paid in addition to limit of indemnity |. elence costs areinc uded in the limit o
indemnity
The base/ primary layer of cover is provided There may be more than one insurer on risk.
automatically to all insured practices Co-insurance is common

The amount of cover is determined by the number of
partners/ directors in the firm on the date that the
cause of action arises

The limit of indemnity is agreed between the
parties

There is also still confusion in some quarters about the respective roles of the Law Society
of South Africa (LSSA) and the Legal Practice Council (LPC). The editor of De Rebus, Mapula
Oliphant, has published a informative article titled “There is a difference between the Law
Society of South Africa and the Legal Practice Council” in that publication in December
2023. Ms Oliphant authored a similar article published in the May 2021 edition of De Re-
bus. The articles can be accessed on the De Rebus website www.derebus.org.za
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LPIIF claim statistics

A breakdown of claims notified to the LPIIF in the five
year period to end June 2025 is as follows:

Commercial
4%

Other
13%

Conveyancing
17%

RAF Under
Settlement
5%

General
Prescription
18%

RAF
prescription
26%
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Claim trends are consistent
with previous vyears. Pre-
scription remains the high-
est risk, both in terms of
frequency and severity. Prac-
titioners doing RAF related
work, other areas of litigation
and conveyancing, respec-
tively, must have a height-
ened alertness to risks em-
anating from those areas of
practice. There are extensive
risk management resourc-
es available on the LPIIF’s
website. Risk and practice
management training is also
offered to practitioners at
no cost. Email risk.queries@
Ipiif.co.za to arrange train-
ing for the professionals and
support staff in your firm.
The training can either be
conducted in person (at your
office or ours) or virtually.
Virtual training is particular-
ly useful for firms with mul-
tiple branches as it allows
for all offices to join in si-
multaneously. We encourage
the recording of the training
sessions so that they can be
accessed later as refreshers
or by those who could not
make the sessions.

Claim notifications reveal
some concerning trends, in-
cluding:

* some brokers and in-
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sured firms still notify
the LPIIF of cybercrime re-
lated claims though such
claims have been exclud-
ed from the policy since
1 July 2017, and theft re-
lates claims (theft claims
have been excluded since
the LPIIF started operating
on 1 July 1993). We urge
practitioners, their bro-
kers and intermediaries to
acquaint themselves with
the LPIIF policy;

late notifications of claims.
Claims must be notified as
soon as possible after the
insured becomes aware of
circumstances that may
give rise to a claim (clause
22 (a) - this applies to po-
tential claims), or within
one week where the firm
receives written notifica-
tion of a claim (clause 22

(b));

firms instructed to do
debt collections for banks
settling matters with debt-
ors in breach of the man-
dates received from their
clients. If, for example,
the creditor has given the
firm a mandate to accept
70% of the total outstand-
ing amount in full and
final settlement, a staff
member accepts 50% of

the outstanding amount in
full and final settlement.
The bank then expects the
firm to compensate it for
the difference;

* staff in debt collection
practices providing their
own banking details, rath-
er than those of the firm
or its creditor client, to
debtors. The latter then
pay the funds into the ac-
count provided in the be-
lief that they are paying
the creditor or the firm;

* litigation resulting from
sham property sale agree-
ments; and

* plaintiffs seeking indem-
nification by the LPIIF.
Plaintiffs cannot claim in-
demnification by the LPIIF
(clause 39 of the policy).
This was also addressed in
Propell Specialised Finance
(Pty) Ltd v Attorneys Insur-
ance Indemnity Fund NPC
2019 (2) SA 221 (SCA), the
claims procedure avail-
able on the LPIIF’'s web-
site, the July 2025 (page
2), May 2022 (page 6) and
August 2018 (page 7) edi-
tions of the Bulletin.
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Litigation against the
Road Accident Fund (RAF)

Langeveld v Road Accident

Fund (252/2023) [2025]
ZANCHC 80 (15 August
2025)

The plaintiff was injured in a
motor vehicle accident that oc-
curred on 18 November 2019.
She lodged a claim with the RAF
by registered mail on 08 Novem-
ber 2022, and further lodge-
ments on 15 and 25 November
2022, respectively. The RAF ac-
knowledged receipt of the lodge-
ment. The RAF contended that
the claim did not comply with
Board Notice 271 of 2022 (Board
Notice) as the plaintiff had not
attached (a) all itemised invoices
from a registered medical provid-
er or hospital for past medical ex-
penses, (b) proof of payment for
medical expenses, and (c) medico
legal reports. As a result, accord-
ing to the RAF, the claim lodged
was non-compliant.

The plaintiff instituted action
against the RAF on 07 February
2023. The RAF pleaded on the
merits and raised two special
pleas, being (i) a plea of pre-
scription, and (ii) a plea relat-
ing to the assessment of the
serious injury in terms of sec-
tion 17(1) of the Road Accident
Fund Act 56 of 1996 (RAF Act)
and the regulations issued in
terms of that legislation.

The special plea alleged that
the:

(i) right to compensation, in
terms of sections 23(1)
and 23(4) of the RAF Act,
prescribes within three
years from the date on
which the cause of action
arose in cases where the
owner or driver of the in-
sured vehicle is known;

plaintiff’s cause of action
arose on 18 November
2019;

plaintiff’s claim  was
lodged with the RAF on
25 November 2022;

plaintiff’s claim should
have been lodged with the
RAF on or before 17 No-
vember 2022; and

plaintiff failed to submit
a claim to the RAF within
three years from the date
on which her cause of ac-
tion arose and, as a result,
her claim had prescribed.

The plaintiff replicated con-
tending that she had complied
with sections 23(1), (4) and
24(1)(b) of the RAF. Her conten-
tions were based on the lodge-
ment letter dated 08 November
2022, the proof of its transmis-
sion by registered mail and a
letter from the RAF dated 08
November 2022 acknowledging
receipt of the lodgement.

(ii)

(iii)

)

The parties agreed that the
special plea be argued on the

pleadings and separated those
from the other issues.

At the hearing, counsel for the
RAF admitted that the plaintiff
lodged her claim on 08 Novem-
ber 2022, but denied that she
had substantially complied
with section 24 because the
plaintiff had, allegedly, failed
to comply with the Board No-
tice as she had failed to submit
the documents listed in (a), (b)
and (c) above.

Dealing first with the status
of the Board Notice, the court
considered regulation 7 (1), the
publication of the Board Notice
and Legal Practitioners Indem-
nity Insurance Fund NPC and
Others v Road Accident Fund
and Others 2024 (4) SA 594 (GP)
(LPIIF v RAF) which found the
delegation by the Minister or
Transport unlawful, declared
the Board Notice unlawful, re-
viewed and set it aside.

Counsel for the RAF had con-
tended that the appeal pending
before the SCA in LPIIF v RAF
suspended the judgment of the
court a quo, the plaintiff thus
had to comply with the Board
Notice and that she had failed
to do so when her claim was
lodged on 08 November 2022.
The plaintiff’s counsel argued
that the RAF had not relied on
the Board Notice in its special
plea and it therefore could not
raise the provisions of that
Board Notice for the first time
during argument.

The court found that:

“123] It is evident from the
special plea of prescription that
the RAF neither made any refer-
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ence to the Board Notice nor to
the fact that the plaintiff’s claim
had prescribed as a result of this
non-compliance therewith. The
Board Notice was not canvassed
fully by way of evidence. Further-
more, the RAF did not amend its
special plea of prescription to
include its reliance on the Board
Notice. The RAF’s argument that
the plaintiff’s claim has pre-
scribed as a result of her failure
to comply with the Board Notice
is therefore unmeritorious.

[24] It is undisputed that
the plaintiff’s claim was sub-
mitted to the RAF on 08 No-
vember 2022 and that the RAF
acknowledged receipt thereof
on 08 November 2022. The
plaintiff’s claim has accordingly
not prescribed; and the special
plea of prescription accordingly
stands to be dismissed.

[25] In addition to my
finding above, I align myself
with the judgment of the
court a quo in LPIIF v RAF that
remedial steps that allow for
the submission of claims in
terms of the old regime had to
be implemented pending the
appeal in the Supreme Court
of Appeal. To my mind, the
same remedial steps would be
apposite in casu.”

The special plea of prescription
was thus dismissed with costs.

Leshori v Road Accident Fund
(276/2023) [2025] ZANCHC 77
(15 August 2025)

One of the special pleas raised
by the RAF concerned the
plaintiff’s alleged non-compli-
ance with the Board Notice. The
court postponed the adjudica-
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tion of that special plea pend-
ing the outcome of the appeal
before the Supreme Court in
LPIIF v RAF.

Practitioners are also urged
to read Maarman and Oth-
ers v Road Accident Fund
(993/2023) [2025] ZAWCHC
106 (12 March 2025) and Ma-
jozi v Road Accident Fund
(D10075/2023; D10076/2023)
[2025] ZAKZDHC 31 (5 Febru-
ary 2025).

LPIIF v RAF

The RAF’s appeal will proba-
bly only be heard in 2026. As
indicated in previous editions

Trust account advocates

of the Bulletin, we will com-
municate further on this when
a date for the hearing is allo-
cated. We, once again, implore
members of the profession and
other interested parties to de-
sist from contacting us seeking
individual weekly or monthly
reports on the matter. The pre-
vious editions of the Bulletin
provide details reports on that
matter and the related cases.
Regard must be had to what we
have already published.

4

scope of work

0 recent cases, Segole

I v Road Accident Fund
(16923/2022) [2025]
ZAGPPHC 725 (21 July 2025)
and Sithole v Road Accident
Fund (2024/052535) [2025]
ZAGPJHC 787 (8 August 2025),
dealt with trust account advo-
cates instituting and prose-
cuting claims against the RAF
without instructions from an
attorney. The two judgments
concluded that trust account
advocates cannot institute
and prosecute claims against
the RAF. At the time of writ-
ing, it is unknown whether ei-

ther or both of the judgments
will be taken on appeal.

The question in Rabalao v
Trustees for the time being
of the Legal Practitioner’s Fi-
delity Fund: South Africa and
Another 2023 (5) SA 563 (GP)
was whether the receipt by
a trust account advocate of
funds in relation to a convey-
ancing transaction was within
the scope of his practice as
legal practitioner. On 15 Oc-
tober 2025 the full bench will
hear an appeal in that matter.
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Attorneys’ trust accounts used as conduits

There have been several cas-
es recently where attorneys’
trusts accounts have been used
as conduits for funds. No legal
services are rendered and the
channelling of the funds has
been part of a broader criminal
scheme in one case, and sham
transactions aimed at the mis-
appropriation of funds in oth-
ers.

The alleged perpetrator of the
sham scheme in Flexicor Ca-
bles (Py) (Ltd) v Howard Woolf
(2023/113646) [2025] ZAGP-
JHC 737 (28 July 2025) was one
Alberto Lorenzo Pavoncelli. Mr
Pavoncelli’s name appears in
several judgments, including
Attorneys Fidelity Fund Board
of Control v Love (170/2020)
[2021] ZASCA 44 (14 April
2021) where R10 million was
misappropriated from the trust
account of a firm of attorneys,
Turnbull and Associates, al-
legedly by Mr Pavoncelli. That
litigation is ongoing. In EPA
Development (Pty) Limited v At-
torneys Fidelity Fund Board of
Control (40972/2016) [2018]
ZAGPJHC 463 (2 July 2018) it
was alleged Mr Pavoncelli mis-
appropriated R6 million paid
into the trust account of Turn-
bull and Associates. His name
is also mentioned in Wilson v
Pecanprops 43 CC and Others

(987/2010) [2011] ZANWHC 6
(24 February 2011).

An attorney’s trust account
was also used as a conduit of
funds in a fraudulent scheme
in Mohlaloga v S (1028/2023;
1112/2023) [2025] ZASCA 115
(8 August 2025).

In Marimuthu v Amod (an unre-
ported judgment delivered by
Zwane AJ] in the KwaZulu-Na-
tal Division, Durban) (case no.
D3716/2025) (15 August 2025)
an attorney was provisionally
sequestrated after funds were
channelled through his trust
account in a fraudulent scheme.
Practitioners must:

1. study their obligations in re-
spect of trust moneys as set
out in the Legal Practice Act
28 of 2014, the rules and the
Code of Conduct and abide
by those at all times;

2. have an alertness to fraudu-
lent schemes. Ask questions
about the source of funds,
reasons for the payment into
the trust account, identity of
the owner and not simply act
on the instructions of per-
son claiming to be the owner
or intended beneficiary;

3. comply with their obliga-
tions in terms of the Finan-
cial Intelligence Centre Act

38 of 2001 and the regula-
tions issued in terms of that
legislation;

4. read the judgments referred
to above and those in Hir-
schowitz Flionis v Bartlett
and Another 2006 (3) SA 575
(SCA), Du Preez and Others
v Zwiegers 2008 (4) SA 627
(SCA) and Roestof v Cliffe
Dekker Hofmeyer Inc 2013
(1) SA 12 (GNP). In Hirschow-
itz Flionis, Howie P stated
(at 589C-F) the following on
the question whether the ap-
pellant, a firm of attorneys,
owed a legal duty to the re-
spondent, the owner of the
funds:

“[30] ..., there are a number of
considerations which, in my
opinion, compel the conclu-
sion that [the attorney, Mr Fli-
onis] was indeed subject to the
legal duty under discussion.
First and foremost, the appel-
lant, as recipient, was a firm of
practising attorneys. As such it
proclaimed to the public that
it possessed the expertise and
trustworthiness to deal with
trust money reasonably and
responsibly. Second, [the re-
spondent, Mr Bartlett] relied
on that and particularly on the
fact that the money would be
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in the appellant’s trust account
until he instructed otherwise.
[The expert witness Mr Faris’]
exposition of an attorney’s ob-
ligations in properly managing
a trust account demonstrate
that Bartlett’s reliance on the
money being safe in a trust ac-
count was reasonable even if,
as I shall point out, his failure
to communicate with Flionis
was not. Third, even where an
attorney discovers an anony-
mous and unexplained deposit
it requires minimal manage-
ment to transfer the money to
a trust suspense account. It is
then a task of no difficulty to
trace the depositor with the
aid of the firm’s own bank. Af-
ter that one need merely leave
the money where it is until re-
ceipt of instructions by or on
behalf of the depositor or the
person for whose benefit the
deposit was made. Fourth, un-
reasonable conduct that might
put the money at risk would,
as a reasonable foreseeability,
cause loss to the depositor or
beneficiary. The legal convic-
tions of the community would
undoubtedly clamour for lia-
bility to exist in these circum-
stances.”

5. remember that claims aris-
ing in these circumstances
are not covered by the LPIIF
policy. There are no legal ser-
vices rendered (clauses XXII
and 1), the scams involve

8 Risk Alert Bulletin SEPTEMBER 2025

misappropriation of funds
(clauses 16(b) and (c)), such
claims arise from the provi-
sion of investment advice or
the taking of funds for in-
vestment purposes (clause
16(e)), the liability relates
to investment of funds oth-
er than in terms of sections
56(6)(a) and 86(4) of the Le-
gal Practice Act (clause 16(f)),
such claims arise from prac-
tices carried out in violation
of the Act (clause 16(u)) and
involve dishonesty (clauses
XII and 18);

6. be alert to some of the
common scams doing the
rounds. We have been noti-
fied of matters where parties
have purportedly entered
into an agreement involving
the sale of immovable prop-
erty. Funds are paid into the
attorney’s trust account with
a reference that gives the
impression that they belong
to a particular person. That
person will then contact the
attorney claiming to be the
depositor. The purported
agreement to purchase the
property will be cancelled
for some or other reason and
the person masquerading as
the owner of the funds then
contacts the attorney seek-
ing payment of the funds.
Some attorneys pay out the
funds without conducting
any verification of owner-

ship of the funds, breaching
what was stated in Hirschow-
itz Flionis, and without con-
ducting any of the verifica-
tions required by the Finan-
cial Intelligence Act. Those
attorneys are then left to
face the consequences when
the true owner/s of funds
contact the firm seeking a
refund of their money. South
African Legal Practice Coun-
cil v Mabena and Another
(B306/2023) [2024] ZAGP-
PHC 593 (13 May 2024) is an
example of a case where a
similar scam was executed;

7. the Fidelity Fund will not in-
demnify claimants for loss-
es arising from the theft of
trust funds where such theft
occurs in circumstances out-
side of the course of practice
(section 55 (1)) or where any
of the exclusions in section
56 will apply; and

8. many of these scams are
adaptations of modus ope-
randi that has been used
and reported on previous-
ly. Reading the cases above
will provide an alertness to
the scams. In the case of Mr
Pavoncelli, a search for his
name on the internet would
have alerted the parties to
the previous cases where he
was involved.



